National Housing Law Project

Survivors with a Criminal Record

Survivors of intimate partner violence may
have a higher level of interaction with law en-
forcement than the population as a whole.
When a survivor reports abuse, the police
may arrive at the housing unit and may arrest
both the survivor and the abuser. Further,
some survivors may have been forced into
criminal activity by their abusers. Because of
the relationship between law enforcement
and domestic violence, many survivors have a
criminal record. This newsletter will first ad-
dress the general rules regarding criminal ac-
tivity and admission to federally assisted
housing, and then how the Violence Against
Women Act (VAWA) the admission process.

Can a survivor be rejected because of a
criminal record?
For the programs listed under the federally
restricted column in the table below, federal
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law mandates that housing providers deny
applicants admission to their program for cer-
tain criminal activity, and gives discretion to
deny applicants for other types of criminal
activity. For programs listed under the unre-
stricted column in the table below, state law
may apply, but otherwise, screening policies
are left to the housing provider.

Mandatory Denials

For restricted federal programs, housing pro-
viders must deny admission for three types of
criminal activity. A housing provider must
deny admission to someone who must regis-
ter as a lifetime sex offender in any state.
Further, a housing provider must reject an
applicant who has been evicted from federally
assisted housing for drug-related activity
within the previous three years. However, the
housing provider may waive the ban if the ap-
plicant has completed an approved drug
treatment program or circumstances have
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changed. Changed circumstances include, for
example, the household member responsible
for the drug-related criminal activity has died
or is in prison. Finally, for public housing, the
Section 8 voucher program, and the Section 8
moderate rehab program, a housing provider
must deny an applicant who has been con-
victed of manufacturing or producing
methamphetamine in federally assisted hous-
ing. For other types of criminal activity, fed-
eral law gives the housing provider the discre-
tion to admit the applicant, as described in
the next section.

Discretionary Admission

Categories

The housing provider may, but is not required
to, reject an applicant for drug-related crimes,
violent crimes, and other crimes that may
threaten the health, safety, or right to peace-
ful enjoyment of the building by other resi-
dents or housing provider employees. It is
important to note that “other crimes” are lim-
ited to those that adversely affect the health,
safety or right to peaceful enjoyment of the
premises. HUD guidance is clear that this
category is not a catchall, and that a number
of crimes cannot serve as a basis for denial of
admission. The argument that a number of
crimes that survivors may have on their re-
cord, such as prostitution, bad checks, or
shoplifting, do not threaten health, safety, or

Statistic of the Month

In 2005, an estimated 14,094,186 people
were arrested in the United States.

Uniform Crime Reporting Program,
“Crime in the United States 2005”, Federal Bureau of
Investigation, U.S. Department of Justice, available at
http://www.fbi.gov/ucr/05cius/data/table_29.html

peaceful enjoyment is strong.

Look Back Period

For the categories of offenses that can lead to
discretionary denial, housing providers can
only consider crimes that occurred within a
“reasonable time” of time before the admis-
sion decision. While there is no official defini-
tion of “reasonable time”, HUD guidance cites
five years as a reasonable amount of time for
a look back period for serious crimes. Some
housing providers have set three years as the
period, or staggered the look back period to
distinguish between serious and minor
crimes. On the other extreme, some housing
providers use ten years, or an indefinite pe-
riod of time to screen tenants. If thatis the
case, advocates should urge the housing pro-
vider to shorten the look back period.

A housing provider may also deny admission
to someone who provides inaccurate or in-
complete information in an application form.

Mitigating Circumstances

If an applicant has a criminal record, the hous-
ing provider should consider evidence of miti-
gating circumstances. Mitigating circum-
stances are facts that put the criminal record
in context and help demonstrate that the per-
son will be a good tenant. For example, the
seriousness (or lack of it) of the crimes, a good
reputation in the community, or positive
changes since the arrests or convictions are
mitigating circumstances. Significantly, the
fact that an arrest or conviction occurred be-
cause of an incidence of domestic violence is
also a mitigating factor. The burden of pre-
senting mitigating circumstances is on the ap-
plicant. An applicant should present letters
from a parole officer, church group, social
worker, or other trusted community member
showing that he or she is responsible, respect-




ful of others, and will be a good tenant. Addi-
tionally, evidence of participation in a drug

rehabilitation, vocational, or educational pro-
gram demonstrates mitigating circumstances.

What Procedures Must the Housing Provider
Follow?

If a housing provider proposes to deny admis-
sion on the basis of a criminal record, it must
send the applicant a copy of the criminal re-
cord it relied on. It must also send notice in
writing that explains the reasons the applicant
is not eligible for the housing. The notice is
not the final word. The applicant has the right
to challenge the decision through some sort
of informal meeting or hearing, in which the
applicant can again put forth evidence show-
ing that she or he will be a good tenant. The
applicant has the right to have an attorney or
advocate with them at the informal hearing.

What if the Arrest was Directly Related to an
Incidence of Domestic Violence?

VAWA provides that the fact “that an appli-
cant or participant is or has been a victim of
domestic violence, dating violence, or stalking
is not an appropriate basis for denial of pro-
gram assistance.” As noted, survivors of do-
mestic violence often have contact with law
enforcement, and may have been arrested
and even convicted of crimes. A housing pro-

What: NHLP will host a webinar entitled “Access
to Housing: Survivors with Criminal Records.”

When: May 25, 2010, 2:00pm— 3:00pm EST
Where: Webinar

Who: The training is open to (and free for) all
OVW grantees and subgrantees. One hour of
MCLE credit will be offered to all California attor-
neys.

Contact: Meliah Schultzman, (510)251-9400 ext.
3116

vider should certainly not use arrests that oc-
curred because of police responding to vio-
lence in the home as a reason to deny admis-
sion. For convictions resulting from behavior
that was related to the abuse, advocates
should argue that VAWA prohibits denial of
admission as well. Further, even where
VAWA does not apply, a policy of denying ap-
plicants on the basis of criminal activity re-
lated to domestic violence may violate fair
housing laws if it has a disparate impact on
survivors.

Advocates should ensure that their local hous-
ing providers’ admission policies specifically
state that they will not deny admission to an
applicant because of criminal activity related
to domestic violence. For Section 8 vouchers
and public housing, these policies are found in
the Administrative Plan and Admissions and
Continued Occupancy Policy, respectively.
Other housing providers should have written
tenant selection policies on file, so as to en-
sure that their application process is not arbi-
trary. =

For technical assistance or requests for
trainings or materials, please contact:

Navneet Grewal, ngrewal@nhlp.org,
Meliah Schultzman, mschultzman@nhlp.org
National Housing Law Project
614 Grand Ave. Suite 320
Oakland, CA 94610.

Phone: (510)251-9400
www.nhlp.org

This project was supported by Grant No. 2008-TA-AX-
K030 awarded by the Office on Violence Against
Women, U.S. Department of Justice. The opinions, find-
ings, conclusions, and recommendations expressed in
this publication/program/exhibition are those of the
author(s) and do not necessarily reflect the views of the
Department of Justice, Office on Violence Against
Women.





<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



